
DM_VAN/294212.00001/8720365.3 

APPENDIX “B” - SUBMISSIONS ON 

ADMISSIBILITY OF AHMED REPORT 

I. INTRODUCTION 

1. MS objects to the admissibility of the expert report of Dr. Faheem Ahmed dated May 31, 

2013 (the “Ahmed Report”) in its entirety. 

2. The Ahmed Report is inadmissible for the following reasons: 

(a) It states opinions beyond the stated expertise of Mr. Ahmed; 

(b) Mr. Ahmed fails to limit his opinion to his area of stated expertise and directs his 

opinions to the general merits of the MS’s case by making findings of fact and 

fault;  

(c) The report, to the extent it expresses any opinion at all, expresses opinions on 

contractual interpretations and legal questions, which are the exclusive domain of 

the arbitrator;  

(d) Mr. Ahmed expresses opinions which, on proven facts, the arbitrator can form his 

own conclusions on without the assistance of Mr. Ahmed and, therefore the 

opinions are unnecessary; and 

(e) Mr. Ahmed has assumed the role of advocate for ARAS.  

3. ARAS was given notice of these objections by letter dated October 28, 2013. 

4. ARAS purports to rely upon the Ahmed Report as an opinion on: 

(a) the nature of the integration project between McHenry and ARAS 360; 

(b) on any particular concerns, requirements or expectations when software code is 

provided by a developer in a .dll file; 

(c) on how ARAS 360 could ensure that the MMIS Features were present in the .dll 

files provided by McHenry; 

(d) and on how ARAS 360 could be satisfied that the McHenry software had been 

delivered.   

5. In fact, the Ahmed Report does not address these issues.  Rather, it purports to interpret 

the contractual obligations of the parties.  The Ahmed Report then purports to criticize 

the issues MS’s counsel asked its expert, Mr. Edward Stedman, to provide an opinion on.   

6. The Ahmed Report is an opinion on contractual interpretation and obligations, given by 

someone not qualified, nor permitted by law, to give one.  The interpretation and analysis 
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of the contract is not something about which the expert witness possesses special 

knowledge and experience.  There is, thus, no need for expert evidence on the questions 

asked to Mr. Ahmed and the opinion should not to be received. 

II. LAW 

7. MS objects to the admissibility of the Ahmed Report as it fails to comply with the 

admissibility requirements set out in R. v. Mohan, [1994] 2 S.C.R. 9 and R. v. Abbey, 

2009 ONCA 624.   

8. The admissibility of an expert report is governed by the criteria set out by Sopinka J. in 

Mohan, at p. 20, namely: 

(a) relevance; 

(b) necessity in assisting the trier of fact; 

(c) the absence of any exclusionary rule; and 

(d) a properly qualified expert. 

9. In Abbey, 2009 ONCA 624 at paras. 76 - 77, Doherty J.A. set out a two-step analytical 

framework to “facilitate the admissibility analysis and the application of the Mohan 

criteria”: 

(a) First, the court must conduct a “rules based” analysis to determine whether the 

following “preconditions to admissibility” have been satisfied: 

(i) the proposed opinion must relate to a subject matter that is properly the 

subject of expert opinion evidence; 

(ii) the witness must be qualified to give the opinion; 

(iii) the proposed opinion must not run afoul of any exclusionary rule apart 

entirely from the expert opinion rule; and 

(iv) the proposed opinion must be logically relevant to a material issue.  

(b) Second, the court must exercise judicial discretion to act as a “gatekeeper”, and 

determine whether the expert evidence is “sufficiently beneficial to the trial 

process to warrant its admission despite the potential harm to the trial process that 

may flow from the admission of the expert evidence”.   

10. The relevance of the expert evidence must be considered at both stages of the analysis.  

At the first stage, the evidence must be logically relevant.   
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11. At the second stage, the evidence must be legally relevant.  To be legally relevant, expert 

evidence must be logically relevant, and its probative value must be sufficient to 

outweigh its prejudicial effect:  Mohan at pp. 20-21; Abbey at para. 83. 

12. In considering legal relevance, the court must essentially undertake a cost benefit analysis 

to determine whether the value of the evidence is worth its cost.  The Supreme Court of 

Canada has held that the cost benefit analysis involves the weighing of relevance, 

reliability and necessity against time, prejudice and confusion:  R. v. J.-L.J., 2000 SCC 51 

at para. 47. 

13. With respect to the factor of necessity, the role of the expert is 

… to provide for the jury or other trier of fact an expert’s opinion 

as to the significance of, or the inference which may be drawn 

from proved facts in a field in which the expert witness possesses 

special knowledge and experience going beyond that of the trier of 

fact.  The expert witness is permitted to give such opinions for the 

assistance of the jury.  Where the question is one which falls 

within the knowledge and experience of the triers of fact, there is 

no need for expert evidence and an opinion will not be received. 

Abbey at paras. 94-95. 

14. In R. v. D.D., [2000] 2 S.C.R. 275, Major J. stated at para. 47 that a mere finding that 

“some aspects of an expert’s evidence ‘might reasonably have assisted the jury’ is not 

enough” for expert evidence to be admissible.   

15. The British Columbia Court of Appeal adopted the Abbey analysis in R. v. Aitken, 2012 

BCCA 134 at paras. 70 - 81.   

16. Experts are not entitled to direct their opinions to the general merits of the case but must 

limit their opinion to their area of scientific expertise:  Abbey at paras. 65-70; Aitken at 

para. 81.  

17. An expert’s evidence is of assistance to the court where it provides context for the trier of 

fact to properly consider the particular facts of the case.  However, the expert evidence 

will be inadmissible if it purports to determine a question which is for the court to decide.   

18. Opinion evidence should be rejected where it is on the very matters brought by the parties 

to the Court for decision.  When a case is brought to Court, it is the Court that “must 

make the findings of fact and the rulings of law. [The Court] may not permit an expert to 

assume those functions”:  Neudorf v. Nettwerk Productions Ltd., (13 November 1998) 

Vancouver No. C950847 (B.C.S.C.) at para 14. 

19. Where an expert report contains inadmissible opinion, the court may order the 

inadmissible portions to be deleted before the report is admitted into evidence.  However, 

where the report contains admissible and inadmissible opinions which are 
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indistinguishably bound up and which are inseparable, then the report as a whole must be 

inadmissible:  Emil Anderson at 32. 

20. MS’s position is that the Ahmed Report fails at the second stage of the Mohan and Abbey 

analysis as it is not legally relevant.  Specifically, the Ahmed Report goes beyond the 

scope of Mr. Ahmed’s expertise, purports to make findings of fact and fault, and does not 

create efficiencies in disposing of the ultimate issues.  As such, the Ahmed Report 

purports to usurp the role of the arbitrator and offers opinions which are unnecessary to 

the arbitrator.    

III. APPLICATION  

A. Issue #1: What was the nature of the integration project between McHenry and ARAS 

 360? 

21. Question #1 that was asked to Mr. Ahmed is not a proper question for an expert because 

it asks Mr. Ahmed to comment on an issue that does not require specialized expertise to 

determine.  

22. The observations and opinions in relation to Question #1 are not responsive to the 

question asked.   

23. Further, the opinion as to whose responsibility it was to provide evidence of the 

reliability of the Collide 3D and MMIS goes beyond the expertise of Mr. Ahmed.  Mr. 

Ahmed is making a finding of fact and fault in this opinion. 

24. Mr. Ahmed interferes with the exclusive domain of the arbitrator in making the 

observation in point #2 (p. 5) that it “is troubling” that the 3D simulation functionality of 

the Collide 3D code had not previously been implemented in any host software 

application to verify its functionality.   

25. Mr. Ahmed also infringes on the domain of the arbitrator in making inferences as to what 

ARAS would have relied on:  see point #3 on p. 5.  This is speculation and goes beyond 

the expertise of Mr. Ahmed because he is making a finding of fact and fault. 

 

B. Issue #2: Are there any particular concerns, requirements or expectations when 

 software code is provided by a developer in a .dll file? 

26. Question #2 that was asked to Mr. Ahmed is not a proper question for an expert because 

it asks Mr. Ahmed to comment on an issue that does not require specialized expertise to 

determine.  This question invites Mr. Ahmed to making findings of fact.  Further, the 

question is not relevant to an issue in the pleadings. 

27. The observations and opinions offered for Question #2 stray beyond the question asked, 

provide interpretation of the contract, and make findings of fact and fault.   
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28. Mr. Ahmed makes the finding of fact that “there must be a clear list of all the functions 

that support the required functionalities of MMIS and Collide 3D”:  see point #1, p. 7. 

29. Mr. Ahmed also makes the finding of fact that “it is the responsibility of the vendor to 

provide complete documentation about the functionalities that are supported by the .dll 

with a clear interface definition so that the client can make use of these functionalities.”  

See point #2, p. 7. 

30. Mr. Ahmed also makes the finding that “proper documentation should have been 

maintained by an organization when they plan to implement a change in the existing 

component.”  See point #3b, p. 7.  This is formulated as a criticism, rather than an 

observation on the general practice of how organizations maintain proper documentation.  

This type of criticism is a finding and infringes on the territory of the arbitrator.  

31. Mr. Ahmed says that there is no requirement of customization at ARAS 360, especially 

when source code is not available.  This is a finding of fact.  See point #4, p. 8. 

32. Mr. Ahmed gives an interpretation of the contract in giving the opinion that one of the 

clauses in the contract contradicts the definition of “seamless integration”.  See point #5a, 

p. 8. 

33. Mr. Ahmed speculates as to why the .dll files were developed in the case of ARAS 360.  

This is a finding of fact.  See point #6a, p. 8. 

34. Mr. Ahmed infringes the domain of the arbitrator by giving the opinion that one of the 

assumptions given to him in his instructions is a “serious matter, in light of the major 

concerns and issues of re-testing .dll files”.  See point #7, p. 8. 

 

C. Issue #3: How could ARAS 360 ensure that the MMIS Features were present in the .dll 

 files provided by McHenry? 

35. Mr. Ahmed’s states that “Professionally and ethically, it is the responsibility of the 

vendor to conduct these tests successfully.”  This opinion on professional ethics is well 

beyond his stated expertise.  See point #3a., p. 8. 

36. Further, Mr. Ahmed states that “It is the vendor’s professional and ethical responsibility 

to provide the client with evidence that the required functionalities are present, especially 

when the client has a disagreement”.  This opinion also goes well beyond his stated 

expertise.  See point #3a., p. 9. 

 

D. Opinion on Expert Report by Mr. Edward Stedman 

37. Mr. Ahmed criticizes the questions in the instruction letter to Mr. Edward Stedman from 

counsel for the Claimant.  He states that they are too generic.  This goes well beyond Mr. 

Ahmed’s expertise.  This is a legal question.  Mr. Ahmed is incapable of commenting on 
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what kinds of questions are appropriate for an expert.  Further, no objection has been 

made by counsel for ARAS to the report of Mr. Stedman.   See point #1, p. 11. 

38. Mr. Ahmed states that Mr. Stedman’s report cannot be taken as determinative of the 

cause of any failure.  In giving this opinion, Mr. Ahmed is commenting on the weight 

that ought to be given to an expert report.  This is well beyond his expertise.  See point 4, 

p. 11. 

39. Mr. Ahmed provides the opinion that if MS’s software did not meet the required 

reliability and quality standards, it makes no difference what methodology ARAS 360 

adopted.  Mr. Ahmed was to remain neutral in giving his opinion to the arbitrator, yet this 

comment shows a bias towards the Respondent.  See point #5, p. 11. 

IV. CONCLUSION 

40. The above objections were all confirmed and further supported by the cross-examination 

of Dr. Ahmed. 

41. It is respectfully submitted that the Ahmed Report is not only unnecessary, it is unhelpful.  

It is not directed at obtaining any opinion based upon Mr. Ahmed’s expertise and 

experience.   

42. Further, the inadmissible opinion is so bound up with the admissible opinion that it 

cannot be severed, and the whole report is inadmissible. 

43. Accordingly, the Ahmed Report should not be admitted as expert opinion evidence.  


