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I. INTRODUCTION 

1. On March 27, one day after the Award in this proceeding was issued, Mr. Kennedy of 
ARAS sent an email to over twenty people, and the first line of the email read: 

Attached is the Arbitrator’s award rendered yesterday. 

Affidavit #3 of Brian McHenry, para. 5, Ex. C 

2. The Award was attached to the March 27 email.  Mr. Kennedy’s email went on to say: 

If any of you are on INCR and would care to post something simple, please keep it simple.  
Although tempting - we do not wish to gloat. 

3. Mr. Kennedy does not deny sending this email. 

4. On March 27, 2014, one of the original recipients of the March 27 Email, Russo Joseph 
J., posted the following comment on an INCR message board: 

To all interested and/or keeping up with 

i will keep this very simple.. 

The bottom line - all McHenry’s claims were dismissed and he was found to have 
wrongfully terminated the contract. 

Affidavit #3 of Brian McHenry, Ex. D 

5. The INCR site has 1258 members. 

Affidavit #3 of Brian McHenry, para. 12 

6. The Award is now completely out of the control of the parties and the arbitrator.  It has 
been circulated to third parties and there is no way now to effectively limit its circulation.  It is 
now a public document. 

7. On April 7, 2014, McHenry filed an application in this proceeding to address this issue. 

8. The simple question before the tribunal is this:  Did ARAS breach an obligation of 
confidentiality when Mr. Kennedy distributed copies of the Award? 

9. Notwithstanding ARAS’s lengthy submissions and 550 page affidavit, this issue is 
simple, and McHenry proposes to dispose of it simply.   

10. By sending the March 27 email attaching the Award, ARAS breached the confidentiality 
agreement entered into between the parties, as ordered by the tribunal, and Rule 25 of the 
BCICAC Rules. 

11. As a result, McHenry seeks the relief sought in Part 1 of its Notice of Application. 
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12. McHenry will address the submissions of ARAS set out in its Application Response in 
these submissions below. 

13. McHenry will not participate in a mud-slinging match, or fill its submissions with the 
kind of personal attacks, venom and disparagement as ARAS provides in its Application 
Response.   

II. FACTUAL BACKGROUND TO THE APPLICATION 

14. Rule 25 of the BCICAC Rules states that: 

Unless otherwise agreed by the parties or required by law, all hearings, meetings, and 
communications shall be private and confidential as between the parties, the arbitration tribunal 
and the Centre. 

15. ARAS believed that Rule 25 did not provide sufficient protection and it refused to 
disclose certain documents because of this concern. 

16. ARAS’ concerns were addressed by McHenry's offer to enter into a Confidentiality 
Order.   

17. ARAS insisted it be an Agreement and there was an Order to enter into an Agreement.  

Affidavit #3 of Brian McHenry, Ex. A 

18. The Agreement that the tribunal ordered contained the following clause: 

2. All documents, evidence and information, whether electronic or otherwise, disclosed in 
this arbitration, heretofore and hereafter, are confidential and may not be used for any 
purpose other than for this arbitration. 

3. This obligation continues during the course of the proceeding and thereafter unless all 
parties otherwise agree. 

Affidavit #3 of Brian McHenry, Ex. B 

19. The heightened protection met ARAS’ needs: it disclosed the documents it was 
concerned about and the arbitration carried on. 

20. After the Award was issued, it was disclosed by Mr. Kennedy to over 20 people in an 
email dated March 27, 2014, as described above. 

III. EVIDENTIARY ISSUES 

21. ARAS says that there is “no admissible evidence” in support of this application. 

22. That simply is not true. 

23. There is the email that Mr. Kennedy sent on March 27, 2014, attaching the Award, to 22 
people.  Mr. Kennedy does not deny sending the email, and the email is admissible. 
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Affidavit #3 of Brian McHenry, Ex. C 

24. The email was forwarded to Mr. McHenry, and on that basis ARAS says that the 
evidence in question is hearsay.  However, this is an arbitration, and the Commercial Arbitration 
Act applies.  Section 6(2) of the Act provides: 

(2) In an arbitration, the arbitrator 

(a) must admit all evidence that would be admissible in a court, 

(b) may admit in addition other evidence that the arbitrator considers relevant to the 
issues in dispute, and 

(c) may determine, subject to the rules of natural justice, how evidence is to be admitted. 

25. To similar effect, Rule 26(3) provides: 

(3) In deciding issues of relevance and materiality of evidence, the arbitration tribunal shall not be 
required to apply the rules of evidence. 

26. There is no denial, affirmation or explanation from Mr. Kennedy.  No ability to cross 
him.  This amounts to a tacit admission that he did, in fact, send the email.  That is the only 
tenable conclusion. 

IV. ARAS ARGUMENTS 

27. ARAS raises a number of other issues in its Application Response.   

28. McHenry submits, as a general and overriding proposition, that ARAS has failed to 
respond to the substance of McHenry’s application. 

A. The Confidentiality Agreement Applies to the Award 

29. ARAS makes much of the fact that the language in the Confidentiality Agreement does 
not say “Award”, which is true (Application Response, paras. 64 to 75). 

30. The Confidentiality Agreement protects “all documents, evidence and information, 
whether electronic or otherwise, disclosed in this arbitration”. 

31. Rule 25 protects “all hearings, meetings, and communications” in the arbitration. 

32. What ARAS has not addressed is that the Award is replete with evidence and information 
disclosed in the arbitration and that the Award is a communication of the decision.  The Award is 
therefore caught by both Rule 25 and the Confidentiality Agreement. 

33. The important feature of Rule 25 and the Agreement is the protection of evidence and 
information as confidential.  The format of its display is irrelevant to preserve its confidentiality.  
There is no issue of principle or policy to suggest that taking confidential information and 
formatting it into a different document transforms it into non-confidential information. 
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34. At para. 3 of its Application Response, ARAS suggests, that McHenry “spurned a 
proposed confidentiality order or agreement that would have included orders and awards”.  This 
is not true. 

35. The basis for this suggestion is that ARAS’s counsel proposed to McHenry’s counsel that 
it use a form of confidentiality agreement that was included in an article on the topic of 
confidentiality in arbitration.  That form of agreement made express reference to confidentiality 
over the “award”.   

36. McHenry declined to use the form of agreement contained in the article:  not because it 
contained the word “award”, but because it had already prepared a perfectly acceptable form of 
agreement, one that certainly covers orders and awards, and there was no good reason to put the 
time and effort into re-recreating the form of order that was contained in the article.  This had 
absolutely nothing at all to do with the fact that the form of order contained an express reference 
to awards.  It was simply a matter of efficiency.   

37. Finally, ARAS suggests that the Award cannot be subject to confidentiality, either under 
the rules or the agreement, because the parties to an arbitration can always “make public the 
award in an appeal”. 

38. There are two problems with this submission. 

39. First, no one had appealed the Award when ARAS breached confidentiality.  Neither 
party may choose to appeal, and if one of them does, the Award remains subject to 
confidentiality. 

40. Second, even if a party appeals the Award, that does not necessarily mean that the Award 
becomes a public document.  Either party can seek a sealing order and preserve confidentiality of 
the Award in the context of an appeal.  

41. In short, the fact that there is a limited right of appeal from an Award does not mean that 
it is not subject to confidentiality.  

B. McHenry Did Not “Destroy” Confidentiality 

42. ARAS says that “McHenry destroyed any cloak of confidentiality with respect to the 
dispute between these parties, which may have applied had McHenry not chosen deliberately to 
flout its agreement to arbitrate and instead commence civil proceedings in North Carolina”.  In 
short, it says that because McHenry sued ARAS in the U.S., confidentiality in this arbitration 
was meaningless.  There is no merit to these submissions. 

43. At paras. 26 to 31 and 35, ARAS points to Mr. McHenry’s public forum where he posted 
comments on the U.S. injunction and contempt proceedings.  None of the content referred to by 
ARAS has anything to do with confidential documents disclosed in the arbitration.  For example, 
at para. 35 ARAS refers to a “blow-by-blow” account of submissions before Judge Boyle posted 
on Mr. McHenry’s website.  But this is nothing more than a description of legal argument made 
in a public forum, and has nothing to do with documents, evidence or information disclosed in 
the arbitration. 
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44. At para. 32 ARAS says that in support of its lawsuit, McHenry filed “numerous 
documents containing potentially sensitive information”.  ARAS goes on to list examples.  With 
only two exceptions, none of the documents cited by ARAS were disclosed in the arbitration.   

45. The two documents that ARAS points to that were actually part of this arbitration are the 
Notice to Arbitrate and McHenry’s Statement of Claim (see para. 32(d)). 

46. These two documents were attached to McHenry’s contempt application to the U.S. 
Federal Court, filed on January 29, 2013.  These two documents were filed with the court to 
demonstrate McHenry’s compliance with Judge Boyle’s October 3, 2012 order compelling 
arbitration (but retaining jurisdiction over McHenry’s injunction proceedings).  This is clearly a 
limited disclosure that in the circumstances was required by law and necessary for McHenry to 
enforce the injunction obtained in the U.S.  This is a far cry from the rampant disclosure alleged 
by ARAS.  It is two documents from the arbitration proceeding that were disclosed to 
demonstrate compliance with a U.S. federal judge’s order. 

47. ARAS points to the report of Jacklyn Davies at paras. 32(c) and 36.  The audit that Ms. 
Davies describes in her report was an audit conducted pursuant to the terms of the agreement 
between the parties.  The report was not a part of this arbitration.  It was not disclosed as a 
document by McHenry in its list of documents, and not marked as an Exhibit.  The document 
says on its face that “this letter may be used in an arbitration of this matter”.  Had Ms. Davies 
been called as a witness her report most certainly would have been marked as an exhibit and 
subject to confidentiality.  The fact is that it was not so used. 

48. ARAS makes an ad hominem attack on Mr. McHenry, calling him a hypocrite for 
exercising a democratic right while also exercising rights of contract, which include the right to 
keep certain information confidential.  The attack on Mr. McHenry's character is unwarranted 
and does nothing to assist this tribunal in addressing the issues. 

49. Ultimately, ARAS’s position that McHenry destroyed any notion of confidentiality in this 
proceeding begs the question as to why it entered into a confidentiality agreement with McHenry 
in the first place, since the agreement was signed long after the U.S. court proceedings had been 
commenced.   

50. The doctrine of clean hands has no application here. 

51. Confidentiality applied in this arbitration, and there is no basis in fact or law for ARAS’s 
suggestion that McHenry waived all confidentiality in this proceeding. 

C. Rule 25 

52. Rule 25 is engaged and it provides as follows: 

Unless otherwise agreed by the parties or required by law, all hearings, meetings, and 
communications shall be private and confidential as between the parties, the arbitration tribunal 
and the Centre. 

53. ARAS says that this rule has no application because the parties “otherwise agreed”.   
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54. This argument has no merit.  ARAS’s suggestion is that the “unless otherwise agreed” 
language means that if the parties enter into a confidentiality agreement, no matter what it says, 
then Rule 25 no longer applies.  These words do not bear this interpretation. 

55. The words “unless otherwise agree” simply mean that an arbitration is confidential, 
unless the parties agree that it is not confidential.  That is not what happened here.  Rule 25 was 
not negated by the Agreement; rather the Agreement enhanced the existing protections of Rule 
25.  The rule still applied, because the agreement preserved confidentiality. 

56. As a result, Rule 25 continued to apply after the Confidentiality Agreement was ordered 
by the tribunal, and it is every bit as relevant to this application as the Confidentiality 
Agreement. 

57. The tribunal has jurisdiction to enforce a breach of Rule 25, and in these circumstances 
should do so. 

D. Contempt 

58. ARAS makes a number of submissions regarding contempt. 

59. This is not an application for contempt. 

60. McHenry is asking the tribunal to find that the Confidentiality Agreement or Rule 25, or 
both, were breached by ARAS when Mr. Kennedy emailed the Award to 22 people on March 27. 

E. The Tribunal Has Jurisdiction to Make the Orders Sought 

61. At paras. 57 to 63 of its Application Response, ARAS argues that there was no 
confidentiality order for it to breach, and goes on to suggest that Rule 25 does not apply either. 

62. At paras. 85 to 87 it says that the Confidentiality Agreement has no arbitration clause, 
and therefore any breach of the agreement is a matter for the courts. 

63. On the basis of these submissions, ARAS submits that the tribunal has no jurisdiction to 
address issues of confidentiality at all.   

64. For the reasons explained above, there is no merit to ARAS’s submission that Rule 25 
was “superceded” by the Confidentiality Agreement.  Rule 25 applies and it provides the tribunal 
with jurisdiction to make all of the orders sought in this case because there is no question that it 
was breached. 

65. The Confidentiality Agreement also applies. 

66. McHenry agrees that the agreement does not contain an arbitration clause, but that is not 
the point.  The fact is that the tribunal ordered the parties to enter into the Agreement.  The 
Agreement is an extension of the tribunal’s order, and it is absurd to suggest that once that order 
was made, the tribunal lost all jurisdiction over the parties with respect to its content.  
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67. It is not lost on McHenry, and it should not be lost on the tribunal, that ARAS’s 
submissions regarding jurisdiction amount to a simple exclamation:  “gotcha”.  The tribunal 
should not stand for this. 

68. It was ARAS who insisted on an “agreement” vs. an “order”, and they go on to say that 
because an agreement was entered into Rule 25 cannot apply.  This is an end run suggestion, and 
it should not be tolerated.  This tribunal ordered the agreement and has jurisdiction over it. 

69. Regardless, Rule 25 does apply, even the Agreement is outside of this arbitration (which 
is denied), and Rule 25 provides all of the jurisdiction that the tribunal needs to meaningfully 
address ARAS’s breach of confidentiality. 

V. RELIEF SOUGHT 

70. There is no telling how many other people Mr. Kennedy sent the Award to. 

71. There is also no telling how many people the 22 recipients of the March 27 Email 
forwarded their copy of the award to.   

72. The Award is now completely out of the control of the parties and the arbitrator.  It has 
been circulated to third parties and there is no way now to effectively limit its circulation.  It is 
now a public document. 

73. Aras’s conduct was a breach of the Rules and contempt of the Confidentiality Order. 

74. The publication of the Award has and will cause damage to Mr. McHenry’s personal 
reputation, the reputation of his father, and McHenry Software Inc.’s reputation as well. 

75. McHenry seeks two primary remedies from the Tribunal in response to this breach of the 
Rules and contempt of the Confidentiality Order. 

76. Rule 29(1)(k) of the Rules provides the Tribunal with jurisdiction to: 

(k) make an award ordering specific performance, rectification, injunctions and other 
equitable remedies. 

77. Pursuant to this rule, McHenry seeks an injunction to restrain Aras from further 
distributing the Award, or any other document, evidence of information from the proceeding, 
contrary to the terms of the Confidentiality Order.  McHenry also seeks related orders that 
address further dissemination of the Award. 

78. The second remedy sought pertains to the costs of this arbitration.  As matters currently 
stand, neither party has enjoyed any success in this litigation and accordingly, all else equal, each 
side must bear its own costs.1   

                                                 
1  This is subject to change pending the outcome of McHenry’s application under section 27 of the Arbitration 

Act. 
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79. However, Aras’s publication of the Award bears significantly on the issue of costs.  This 
is because Rule 38(2) provides that: 

(2) In awarding costs, the arbitration tribunal shall take into account the principles set out 
in Rule 19(2), and the failure of any party to comply with these Rules or the orders of the 
tribunal.  The tribunal shall provide reasons in the event it departs from the principle that 
costs follow the event. 

80. This rule is not permissive; it is mandatory.  The Tribunal must take Aras’s failure to 
comply with Rule 25, and its breach of the Confidentiality Agreement, into consideration when 
awarding costs.  McHenry submits that on the basis of Aras’s misconduct, McHenry should be 
awarded its full costs of the arbitration proceeding. 

81. In the alternative, McHenry is entitled to, and claims, damages for breach of the 
Confidentiality Order, and its costs for this application. 

 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

 
Dated:  May 2, 2013   
  David Wotherspoon, Counsel for the 

Claimant 
   
   
  David Curtis, Counsel for the Claimant 
   

 

 
 


