
IN THE MATTER OF 
THE COMMERCIAL ARBITRATION ACT, R.S.B.C. 1996, c.55 

AND IN THE MATTER OF AN ARBITRATION 
 

BETWEEN: 
McHENRY SOFTWARE INC. 

 
CLAIMANT/ RESPONDENT 

BY COUNTER CLAIM 
AND: 

ARAS 360 INCORPORATED aka ARAS 360 TECHNOLOGIES INC. 
 

RESPONDENT/ CLAIMANT  
BY COUNTER CLAIM 

 
SUPPLEMENTAL AWARD  

RE APPLICATION FOR AN ADDITIONAL AND/OR AMENDED AWARD 
 

1. The Final Award in this matter was made March 26, 2014. 
 

2. The Claimant made an application, dated April 7, 2014, pursuant to section 27 
(6) of the Arbitration Act R.S.B.C 1996 c 55 (“the Act”). The Claimant applied for 
an Additional Award with respect to claims presented in the proceedings but 
omitted from the award. In the alternative, the Claimant applied for, an 
amendment to the award pursuant to section 27 (1) of the Act. The Respondent 
filed its response on April 29, 2014. Oral submissions were heard May 22, 2014. 
Present at the oral submissions were myself as Arbitrator, Mr. David Curtis as 
counsel for the Claimant and Mr. David Cayley as counsel for the Respondent. 

 
3. The relevant provisions of the Act, 27(1) and (6), are as follows: 

 
1. On the application of a party or on the arbitrator’s own initiative, an arbitrator 

may amend an award to correct: 
a. A clerical or typographical error, 
b. An accidental error, slip, omission or other similar mistake, or 
c. An arithmetical error made in a computation. 

 
 6.  Within 30 days after receiving the award, a party may apply to the arbitrator to 
  make an additional award with respect to claims presented in the   
  proceedings but omitted from the award, unless otherwise agreed by the  
  parties. 
  

4. The provisions of the Award which give rise to the applications are: 
 

 71. Another copyright claim relates to sales of the product after the notice of  
  termination. ARAS has agreed it sold product after the purported termination.  



  Since I have found there was no basis upon which the Agreement could be  
  terminated on December 9, 2011, ARAS still had the right to sell the product  
  up  to the acceptance of the repudiation by ARAS. I find there is not a breach  
  of copyright from the end of the notice period of December 21, 2010 to   
  February 6, 2012.  
 
 72. There is a claim related to sales after ARAS accepted the repudiation of the  
  Agreement by MS on February 6, 2012. In the letter of February 6, 2012  
  ARAS acknowledged ARAS that as of that date “……the Agreement is now at 
  an end and no further sales incorporating your client’s software will be   
  made…” In its submissions MS claimed damages for 27 sales that were  
  made between the purported termination and the acceptance of the   
  repudiation but nothing for sales made after the acceptance of the   
  repudiation. If there had been evidence of the number of sales and a specific  
  claim for those sales I would have made an order for payment of the royalty  
  on those sales. MS submits the amount of royalty would have to be based on  
  the royalty that would have been charged had the product been sold legally. I  
  find any royalty would be calculated on the actual selling price of the product.  
 

5. The Claimant requests an additional or amended Award relating to 14 of the 27 
sales allegedly made of the product after February 6, 2012. The product is an 
integrated software program which is the subject matter of the Arbitration. It was 
common ground at the Arbitration the product was subject to a copyright owned 
by the Respondent and that sales after the contract was ended would be in 
violation of the Respondents copyright. In paragraph 72 of my Award I say, first, 
“In its submissions MS claimed damages for 27 sales that were made between 
the purported termination and the acceptance of the repudiation but nothing for 
sales made after the acceptance of the repudiation”. Second, I go on to say, “If 
there had been evidence of the number of sales and a specific claim for those 
sales I would have made and order for payment of the royalty on those sales.” In 
its Application the Claimant says it did claim for sales after February 6, 2012, the 
date of the repudiation, and it produced the evidence which was heard at the 
Arbitration hearing. 
 

Issue: 
 

6. The questions that will need to be answered are: 
 

a. Was the claim made in the Arbitration for the 14 sales made after repudiation, 
February 6, 2012?   

 
b. If the answer to A is yes then was the necessary evidence produced? 

 
c. If the answers to A and B is yes then is this an appropriate case to make an 

additional Award or to amend the Award? 
 



d. The final question will be if an additional Award or amended Award is to be 
made what is the value of that Award? 

 
7. With respect to the claim for the sales the Claimant points to the Amended 

Statement of claim which states: 
 

a. In paragraph 31 “Notwithstanding the Termination effective 21/Dec/2011, the 
 Respondent continued to engage in further sales and distribution of software 
 products that incorporated the Claimant’s Proprietary Software, both before 
 and after the Respondent gave notice of its acceptance of the Claimant’s 
 Termination in writing on 06/Feb/2012, in violation of Article 7.4 of the 
 Agreement and the Claimants copyright rights.”  

 
b. At page 9 in its list of claims at paragraph D “ An Order that the Respondent 

account for any and all revenues received by the Respondent for sales of 
products and licenses that include the Claimant’s Proprietary Software after 
21/Dec/2011 or such other date as is deemed appropriate;” 

 
8. I find that in the Amended Statement of Claim the Claimant did adequately set 

out the Claim for damages related to sales made by the Respondent after the 
Respondents acceptance of the termination on February 6, 2012. 

 
9. With respect to the evidence necessary to support his application, Mr. Curtis, 

counsel for the Claimant, referred to various parts of the evidence produced in 
the Arbitration hearing including: 

 
a. The transcript of the cross examination, at the hearing, of Mr. Kennedy the 

CEO of the Respondent. In that transcript Mr. Kennedy agreed the 
Respondent had made sales of the product after February 6, 2014. 

 
b. Exhibit E from the hearing which contained invoices recording the sale of the 

product. The invoices 871, 874, 880, 883, 901, 910, 919, 952, 958, 965, 
1085, 1221 and 1339 show a total of 13 sales. In addition to the 13 invoices 
there is a 14th invoice 896 which shows a sale followed by a reversal of the 
sale with a note “customer could not pay for this software. Mr. Curtis argues 
this was a sale of a product covered by copy right regardless of the later 
reversal.  

 
c. EX 8 from the hearing which is an affidavit of Mr. Kennedy filed in the North 

Carolina proceedings regarding this matter wherein Mr. Kennedy, at 
paragraph 9 sets out: 

 
  “The “Sales By Item Detail” dated May 23, 2013, which I understand was  
  provided to McHenry in June 2013, is an accurate list of ARAS 360’s sales 
  of ARAS 360 with Collide, including the dates of those sales, to a   
  reasonable degree of certainty.” 



 The “sales by item detail” referred in Mr. Kennedy’s affidavit was produced at the 
 hearing and marked as EX 7. All of the invoices referred to in paragraph 8 B 
 above are referred to in that document as sales. However there are two sales 
 recorded which show a sale and a reversal. Invoice 901 which shows in EX 7 as 
 being reversed out or credited several months after invoice 901 was created. 
 Also, as noted in paragraph 9 (b)  of this Supplemental Award, invoice 896 
 showed a reversal of the sale. In  summary there is evidence of 12 completed 
 sales and 2 sales which are shown as sold but credited back or not paid for. 
 On all 14 invoices the Claimant says there was a violation of the Respondents 
 Copyright. 
 

10. I find that it has been demonstrated the necessary evidence of the 14 sales after 
termination on February 6, 2012, was provided and in the record of the hearing. 
The reversal of the two sales was not argued during the Arbitration hearing and 
will be discussed later in this Supplementary Award.  
 

Case Law 
 

11. The Respondent directed my attention to the case of Ed Bulley Ventures Ltd. v 
Eton-West Construction Inc. 2002 BCSC 826. This was a case of leave to appeal 
the decision of an Arbitrator pursuant to Section 30 of the Act. In his final Award 
the Arbitrator was concerned that certain claims may have been counted twice 
and he said “I will endeavor to do so but will leave it to the parties to advise me 
after this award has been delivered if I do double count any items.” After the Final 
Award was delivered the Arbitrator delivered a “Supplemental Final Award” 
correcting some double counting brought to his attention by the parties. In that 
case Mr. Justice Henderson discussed the fact an Arbitrator can leave the final 
resolution of a question to a subsequent time without losing jurisdiction. He then 
went on to say: 
 

  “It is a question of characterizing the nature of the decision and the intent  
  of the arbitrator – has he rendered a decision intended, at the time it was  
  rendered, to be his final word on the subject? Or, has he withheld his   
  ultimate decision until some additional information or argument is   
  presented to him?  It is only when he has evinced an intention to render a  
  final decision that his jurisdiction to decide is spent.” 
 

12. The Respondent also referred to the case of Ford Motor Company of Canada 
limited v Sheriff 2012 BCSC 891 (Ford). The case involved complaints made by 
the Claimant regarding a Ford truck. In that case, after giving a Final Award, the 
Arbitrator provided “supplementary reasons” relying on having a continuing 
jurisdiction under section 27 (1) of the Act. The court found, what the Arbitrator 
did in this case went far beyond the kind of flexibility granted by section 27 (1) of 
the Act. The problem in that case was, after the final Award and before the 
“supplementary reasons”, the Arbitrator accepted evidence of new issues with 
the vehicle that had not been previously raised. The court found that in her final 



Award, “Her manifest intent was to dismiss the claim based on the evidence 
before her. The supplemental reasons reversed that intent and the result, based 
on consideration of further evidence.” This fact pattern is an example of what 
cannot be done under section 27 of the act. That fact pattern does not exist here, 
there was no new evidence presented or relied on.  

  
13. In the Ford case the court referred to the case of Westnav Container Services v 

Freeport Properties Ltd. 2010 BCCA 33 (Westnav). In Westnav the Court of 
Appeal sets out a discussion regarding the interpretation of section 27 of the Act 
as follows: 
 

  “Section 27, in permitting correction of accidental errors and slips, and in  
  permitting clarification, contemplates amendment of an original award  
  through change to the reasons for the decision, whether or not the change  
  affects the result.  Yet there is a line between permitted correction and  
  clarification, and alteration that strays into the thought processes.  The  
  distinction drawn in Mutual Shipping Corp. and Gannet Shipping Ltd.  
  between expression of the tribunal’s first thoughts, and corrections that  
  reflect second thoughts, is equally applicable here.  While the expanded  
  language is s.27 from the provisions of the former legislation is intended to 
  assist with finality of the arbitration process and limit applications that  
  bounce the final determination between the arbitrator and the courts, it  
  does not contemplate any shift of the well understood prohibition,   
  founded in the concept of functus officio, against subsequent alterations in 
  either the thought processes or the basis of the award.  Such   
  amendments step beyond correction of an accidental  slip or error, and  
  beyond clarification.  Indeed the word “clarification” implies adherence to  
  the same thought processes, but with more precise expression of the  
  thought.”  
 

14. The boundaries of what is permitted when dealing with an application pursuant to 
section 27 of the Act is refined in Westnav. In that case the Court drew a 
distinction between expressions of the tribunal’s “….first thoughts and corrections 
that reflect second thoughts……” The Court went on to say “While the expanded 
language in s. 27 from the provisions of the former legislation is intended to 
assist with finality of the arbitration process and limit applications that bounce the 
final determination between the arbitrator and the courts, it does not contemplate 
any shift of the well understood prohibition, founded in the concept of functus 
officio, against subsequent alterations in either the thought processes or the 
basis of the award.” 

      
15. In the Westnav case the Court went on to look at what the Arbitrator had said in 

the Final Award and in his corrected award and said in part: 
 
 “It must be taken by the reference to the Ewen property in para. 90 of the 
 original award that the evidence of this property was material to the 



 decision.  It was not open to the arbitrator, in my view, to simply delete all 
 reference to evidence which was sufficiently cogent to him as to 
 comparability that made prominent mention of it in the original award. 

  Objectively, the appearance is that the arbitrator has changed his mind as  
  to the comparability of the subject property to the Ewen property.  I do not  
  understand the arbitrator to deny that he originally considered the Ewen  
  property comparable to the property in issue.  If the Ewen property was  
  reasonably comparable, the fact that the rent was for both land and   
  buildings would be relevant to valuation. 
 
  Nevertheless, it was ignored entirely in the analysis in the corrected  
  award.” 
 
 The Court goes on to say the corrected award:  
 
  “…..reveals a correction in  reasoning through exclusion from the reasons  
  of a factor previously considered  material, creating objectively an   
  impression the corrected award was an alternate explanation for the result 
  rather than clarification of the original reasoning”.  
 

16. In this case there was a claim stated to be for sales made after the termination of 
the agreement effective December 21, 2011. The evidence contained in the 
invoices shows there were a total of 27 sales made after December 21, 2011 
with 14 of those 27 invoices showing dates of sales after the acceptance of the 
termination February 6, 2012. In my Final Award I say, at paragraph 72, “If there 
had been evidence of the number of sales and a specific claim for those sales I 
would have made an order for payment of the royalty on those sales.” On this 
application it has been demonstrated that there was a specific claim and there 
was evidence of the number of sales. I find I made an error as to the existence of 
the claim and the evidence; as a result I omitted to make an award I otherwise 
would have made. 

 
17. It is now clear that there were 12 sales that clearly fit into my making a correction 

pursuant to either section 27 (1) or (6). I was informed at the hearing of this 
application those 12 sales are of a total value of $59,278. It is evident in my Final 
Award that my thought was if certain conditions were met I would have made the 
award. At the time of making the award I did not realize the conditions were met 
and what I am now doing is completing the award, or making an omitted award. 
As stated in Westnav this correction will fulfil the purpose of the legislation of 
limiting the number of applications that bounce the final determination between 
the arbitrator and the courts. 

 
18. There were during the application two disagreements between the Claimant and 

the Respondent. One was the inclusion of the additional two sales which were 
not completed and the second was the calculation of the damages for the sales. 
With respect to the inclusion of the two sales I find if I embarked on that analysis 



I would not be adhering to the same thought processes but rather venturing into 
new analysis, second thoughts, of the claims. There was no debate during the 
Arbitration hearing regarding the two claims relating to the sales that were 
nullified.  
 

19. The second disagreement is regarding the calculation of the damages.  In my 
Final Award I set out, if the claim and the evidence were provided, the calculation 
of damages would be based on the royalty amount being applied to the actual 
selling price of the product. Throughout the Award I referred to that royalty being 
20% based on an interpretation of the Agreement between the parties. On this 
application the Claimant points out that its claim at the Arbitration was based on 
the Copyright Act and under that legislation the damages should be the full 
amount of the sale. In this case that would be $59,278. I find that the wording of 
the Final Award demonstrates that my first thought process was the calculation I 
would have done would be using the full sale price and adjusting the amount to 
20% of the full sale price, the royalty amount. The 20% portion would then be 
awarded to the Claimant.  In the case of the 12 clear sales the amount is 
$11,855.60. I find the amount of damages relating to the 12 clear sales is 
$11,855.60.  

 
20. The Respondent argues I am not able to avail myself of section 27 because in 

my summary of disposition of claims set out in paragraph 102 of my final award I 
state “The claims after February 6, 2012 were not pursued and are dismissed”. 
As I have already explained my belief that the claim and the evidence were not 
present at the Arbitration was a mistake or error and I failed or omitted to make 
an award. The purported dismissal was based on a mistake or error. 

 
21. I find I can make the necessary correction under section 27(1) (b) or section 27 

(6). Pursuant to Section 27 (1) (b) and section 27 (6) of the Act, I now make the 
amendment to my award, or an additional award, as may be appropriate, of  
$11, 855.60 to the Claimant. 
 

22. In my final award I have reserved jurisdiction on the matter of costs.  There will 
be, in the next few weeks, a hearing on the matter of the division of costs.  The 
award of costs in this application will be heard at the time of the final hearing 
regarding costs of the arbitration. 
 

THIS IS MY SUPPLAMENTAL AWARD    
Dated: May 30, 2014 

         
_____________________________ 

J. Gary Fitzpatrick, Q.C., Arbitrator 
           


